
KILLING IN

A Supreme Court Decision
Upholds the Act.

THE MILITARY IS SUPREME

Tba Utterances of tho Supreme Court
of Pennsylvania on a Case Similar

to the One of «July
Fourth.

In ?low of Ihe shooting of Luther Tay¬lor by the military In Manchester July4th tho publication Is timely of the in¬
terpretation of the existing low In elicli
ease« as set forth by Judge Mitchell,ot the» Supremo Court of Pennsylvania.The highest court of Virginia has never
passed on a similar case, hut leadinglawyers feel satisfied It would take tho
r-amo view os did tho Pennsylvania tri-hunal. Judgo Mitchell says:
During ine summer of 1002 a strike, be-glntilng with a labor union known ns theUnlteil .Mine Workers of America, spreadthrough nearly the whole« of the unthra-cltacoal region In Pennsylvania. As time

progressed it was accompanied with In¬
creasing disorder and violence on the
part of the strikers and their sympa¬thizers so thnt threats and intimidation
noi only of men, but of their women and
children, rioting, brldgo burning, stoningand Interference with railroad trains, de¬
struction of property and killing of non¬
union workmen became of frequent oc¬
currence. The Communities nffected were
either ln secret sympathy with theeo-actn
or lacked the courage to put an end to
them,
Among the place·« where the disorder

was greatest was Shenandoah, In Schuyl-klil county. There the police and the
eherlff In attempting to preserve the
peace wero overpowered and beaten bymobs of strikers, and several citizens kill¬
ed. ??«*, sheriff having called upon the
Go\'onior. the latter first ordered out a
portion of the militia and subsequently
on further call, the 'entire division of
tho National Guard, on October 0. ?-'?.
by general order, No. .".!).

?? E3 GO ? i:R? ?HS ORDER.
The text of this order, which Is Im¬

portant, is as follows:
"In certain portions of the counties of

Luzerne, Schuylk.il, Carbon, Lacka wanna,
Busquehanna, Northumberland and Co¬
lumbia, tumult nn riot irequently occur
and mob law reigns. Men who desire to
work havo been beaten and driven away
and their families threatened. Railroad
trains havo been delayed and stoned, and
tracks torn up. Tha civil authorities
are unable to maintain order, ar.d have
called ur.on the Governor and command-:er-ln-chfe-f of the Nntional Guard for
troop3. The situation grows more serious
each day. The territory involved Is so
extensivo that the troops no·.·,· on duty
are Insufficient to prevent all disorder.
The presence of the entire division, Na¬
tional Buard of Pennsylvania, I3 necessary
In these counties to maintain tho public
peace. The major general commanding
will pla-:e the entire dh-lsion on duty.
dlstrlbuUng them In such localities as will
render them most effective for preserving
the public peace. As tumults, riots, mob.«,
and d sordor usually occur when men at¬
tempt to work In and about the coal
mines, he will see that all men who de-
elro to work, nnd their families, havo
ample protection. Ho will protect all
trains and other property from unlawful
Interference, will arrest ait persons en¬
gaging in acts of violence and intimida¬
tion, and hold them under guard until
their release will not endanger tho public
peace, and will see that threat-·-. Hillir.
datlonH. assaults and all acts of violence
ceas,» at once. The public peace and
good order will be preservila upon all
occasions nnd throughout the several
counties, and no Interterenco whut"«oe»'er
will bo permitted with officers and men
ln tli« discharge of their dutlc« under
this order. Tho dignity and authority of
the Htate must bo maintained, and her
power to suppress all lawlessness within
her borders be asserted."
Under this order the Eighteenth Regi¬

ment, being part of tho troops under coin-
mi ad of Briga.''ler-Genoral Goom, »vas
itati'-.led in and near Shonandoiii. Sev¬
eral Imi,· i'À occupied by non-union ine,
had been dynamited and attempts made
upon others. On October 8th therefore,
General Gobln Issued the following or-
fler:

HOUSE DYNAMITED.
"At 5:30 P. II. a detail i.f ono cor¬

poral an«l six men sbolliti bo put at
tho house of Barrey Bucklnvage, No.
IHR West Coal Street; tills house was
dynamited on the r.lgnt of October (th
end Is occupied hy a woman and four
email children, a? 1 f··- the« pre-;«^it I
deem It best to guard 1'.; my il'Struc-
tlons to tho guard liav* I'cen that they
ehall keep a sentry at the front door,
silting inside tho house with the door
ajar, and one sentry sitting Just outside
the rear door under the porch, and if
any attempt is made to dynamite them,
or thev are shot at. or stoned, or any
eueplcious characters prowl around, par¬
ticularly In the rear of the house, who
fail to halt when directed by the guard,
the guard shall shoot, and shoot to
kill,"
The relator, Arthur Wadsworth was a

private In company A of tho Eighteenth
Regiment. In sirvlce there, and In the
evening of October 8th Ms posted as
sentry in the front yard of tho Buck-
lavage houso. just outside the door, with
orders to halt all persons prowling around
or approaching the houso, and If the per-
eons so challenged failed to respond 10
the challenge after due warning "to
shoot, and shoot to kill." About 11:30
o'clock he discovered a man approaching

touched the door and said "corporal of
tho guard." He then called "halt and
egaln "halt." The man by this ti in« bud
oponed the gato and »vas coming Into
th« yard, when Wadsworth, in accotd-
nnco »vith his orders, fired and the man.
whose name was afterwards found to bo
Dunham, fell to the ground dead.
A coroner's Innuest wa3 held, and the

lurv found that "the shooting was hasty
(nd unjustifiable" and recommended that
ihe matter be placed In the hands of the
district attorney for investigation. In
the meantime on complaint before a jus-
Uco of the peace a warrant had been is«
lued for the arrest of Wadsworth. and

after tho return of the regiment from
Service he was arrested at his home In
Pittsburg by the respondent, a constable
of the borough of Shennndoah. A writ
or nnhens corpus wns allowed by the pre-

..?ldlng justice of this court, and the Com¬
monwealth not tnoklni; anv charge higher
than rnlnslnughtcr, Hie relator was ad¬
mitted to ball, pending the argument of
the case.
These are «11 the materiel fscM and

they me undisputed. The onlv appeal-
ance or question Is In the testimony of
nomo of the witnesses at tho Inquest that
the deceased was outside the gate when
they saw him after he had fallen. The
relator nnd some others of the guard tes¬
tified that the deceased had opened the
gate nnd entered, but staggered hack
several wleps after the shot was fired.

yiAl.ulKI) .MAHi-iM. I.,in'.
The Issue of general order No. 39 by

th«-· Governor was u declaration of quall-
fled martial law. |n the affected districts.
In so characterizing It we are not un¬
mindful of the eminent authorities who
have declared that martial law cannot
exist In England or the United Stated
at all, or at least, according to the more
modernte advocates of that view, not
In time of peace, Thus In ex parlo
Mllllgan, 71 U. S. 2. 127. It Is said In
the opinion of the majority of the court,
"martial rale can never exist where tho
courte nre open and In the proper and
unobstructed exercise of their jurisdic¬
tion." But In the dissenting opinion in
the same case, Chief Justice Chase con¬
vincingly distinguished three classes of
military rule, which are thus summar¬
ized by Judgo Hare. In hin lectures on
American Constitutional Law (p. 930),"Mil¬
itar y law, then, consists of the rules
prescribed legislatively for the govern¬
ment of the land and naval forces, which,
operating both In war and peace, and
defined by Congress, are an offshoot of
the civil or municipal law. Military gov¬
ernment Is the dominion exercised by a
nener.il over a coiuiuercd State or pro-
vinco. It Is, therefore, a mere applica¬
tion or extension of the force by which
the conquest was effected, to the end «if
keeping the vanquished In subjection;
nn«l being a right derived from war. Is
liarrllv compatible with a state of peace.
Martial law Is the right of a general
In command of a town or district me¬
naced with a siege or Insurrection to
take the requisite measures to repel the
enemy, and depends, for Its extent, ex¬

istence, and operation, on the Imminence
of the peril and the obligation to pro¬
vide for the general safety. A3 the o!f-
sprlng of necessity, It transcends the or·

«Unary course of law, and may be exer¬
ciser! alike over friends and enemies,
«.ItlzPiis and aliens."
Manv other authorities of equal rank

hold that martial law exists wherever the
military arm of the government Is called
Into service to suppress disorder anid
restore the public peace. So far as Any
of the «luestlons in the present case »re
concerned the difference Is one of terras
rather than of substance nnd Is ma¬

terial chiefly In regard first to the Juris¬
diction of «.ourts martial or military com¬

missions over citizens not In the military
or naval service, nor engaged In recog¬
nized war, or secondly, to the responsibil¬
ity nf officers or soldiers giving or act¬
ing under military orders, whon not in
actual war. to be called to account In
the civil or criminal courts. With the
first of these matters we are not now con-

cenifjd. nnd the second will be discussed
In Its due order.
Order No. 39 was. as said, a declaration

of qualified martial law. Qualified in
that It was put In force only as to the
preservation of the public peace and or¬

der, not for the ascertainment or vin¬
dication of privato rights, or the other
ordinary functions of government. For
these the courts and other agencies of
tho law were still open and no exigency
required Interference with their func¬
tions. But within its necessary field.;
and for the accomplishment of Us Intend¬
ed purpose It wa3 martial law with all
Its power?. The government has and
must have this power or perish. And It
mu«t be real power, sufficient nnd effec¬
tive for Its end, the enforcement of law,
the peace and security of the commu¬

nity as to life and property.
PEACE ANO DISORDER.

It is not unfrequently said that the
community must be either in a state of
peace or of war. ns there Is no inter¬
mediate state. But from the point of
view now under consideration this is an
error. There may be peace for all the
ordinary purposes of life and yet a state
of disorder, violence and danger in spe-
;clal directions, which though not tech¬
nically war, has in Its limited field the
same affect, and If Important enough to
call for martial law for suppression, Is
not distinguishable, ro far as the powers
of the commanding officer are concern¬
ed, from actual war. The condition in
fact exists and the law must recognize
It. no matter how opinions may differ as
to what it should be most correctly
called. When the civil authority, though
In existence and operation for some pur¬
poses«, is yet unable to preserve the pub¬
lic order and resorts to military aid. this
necessarily means the supremacy of ac¬
tual force, the demonstration of the
strong hand usually held In reserve and
operating only by Its moral Influence, but
now brought Into active exercise. Just
as the ordinary criminal tendency In the
community Is held in check by the knowl.
edge and fear of tho law. but tho overt
law breaker must be taken into actual
custody.
When the mayor or burgess of a munic¬

ipality finds himself unable to preserve
the public order and security and calls
upon the sheriff with the posse comltatus,
the latter becomes the responsible officer
and therefore the higher authority. So
If in turn tho sheriff finds his power
Inadequate, he calls upon the larger pow¬
er of the State to aid with the military.
The sheriff may retain the command, for
he Is tho highest executive officer of
the county, and if he does so, ordinarily
the military must act In subordination to
him. But if the situation goes beyond
county control, and requires the full pow¬
er of the State, tho Governor Intervenes
as the supremo executive and he or his
military representative becomes the su¬

perior and commanding officer. So, too
if the sheriff relinquishes the command
to the military, the latter lias all the
sheriff's authority added to his own pow¬
ers as to military methods.

THE MILITARY ?G .""SEME.
The resort to the military arm of the

government, therefore, means that the or¬
dinary civil offlcors to preserve order are
subordinated, and the rule of force un¬
der military methods Is substituted to
whatever extent may be necessary In the
discretion of the military commander. To
call out the military and then have
them stand quiet and helpless while mob
law overrides the civil authorities, would
be to make the government contempti¬
ble and destroy the purpose of Its ex¬
istence.
The effect of martini law, therefore, is

to put into operation the powers and
methods vested in the commanding offi¬
cer by military law. So far as his pow¬
ers for the preservnlon of order and se¬
curity of llf«s nnd property are concerned
there is no limit but the necessities and
exigency of Ihn situation. And In this
respect there Is no difference between
? public war and domestic insurrection.
What lias been called the paramount law
of self-defense, common to nil countries,
has established tho rule that whatever
force Is necessary la nlso lawful.
"Whatever force is necessary for self-
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defense Is also lawful. This law, applied
nationally, In the martini law. which Is
an offshoot of the common law, and, al¬
though ordinarily dormant In peace, may
be called forth by Insurrection or Inva¬
sion. War has exigencies *.hat cannot
readily be enumerated or described, which
may render It necessary for a command¬
ing officer to subject "loyal citizens, or
persons who though believed to be dis¬
loyal have not acted overtlv against the
government, to deprivations that Xvould
under ordinary circumstances bo Illegal:
and he must then depend for his justifi¬
cation, not on the laws of war. but on
the necessity which, as has been here
seen, may warrant the taking of life, and
will, therefore, excuse any minor depriva¬
tion." Hare. Am. Constitutional Law,
lect. xlll, p. m.

MAY CALL FOR AID.
"When a riot assumes such proportions

that it cannot be quelled by ordinary
means, and threatens irreparable lnjurv
to life or property, the sheriff may call
forth the posse comltatus and exercise
an authority as their chief which can
hardly be distinguished from that of a

general engaged In repelling a foreign
enemy or subduing a revolt. Arms may
bo used as In battle to bear down re¬
sistance: and If loss of life ensues, tho
circumstances will be a Justification. The
measure «loes not. however, cease to be
civil, or fall beyond the rules which ap¬
ply whon a house Is entered In the night
by burglars, or a traveler shoots a high¬
wayman who demands his money. Nor
will It change Its character because the
military are called in and the sheriff
delegates his authority to the command¬
ing officer. As Lord Mansfield showed in
the debate on tho Lord George Gordon
riots in 17S0, soldiers are subject to the
duties and liabilities of citizens although
they wear ? uniform, and may, like oth¬
er Individuals, act as special constables
or of their own motion for the suppres¬
sion of a mob, and If the staff does not
suffice employ the sword. The Interven¬
tion of the military does not Introduce
martial law In tho sense In which the
term (Is understood under despotic govern¬
ment!«, and even by some distinguished
Jurists, because, agreeable to the same
gTeat magistrate and the settled practice
in England and the United States, they
are liable to be tried and punished for any
excess or abuse of power, not by the
marked code, but under t,he common and
statute law." Hare, Am. Const. Law,
lect. xlv, p. m.
This last quotation illustrates and ex¬

plains the difference in the application of
the term martial law which has given so
much apparent trouble to some of the
best writers. Thero is no real difference
in the commander's powers in a public
war and in domestic insurrection. In
both he has whatever powers may be
needed for the accomplishment of the end,
but his use of them Is followed by differ¬
ent consequences. In war ho fs answer¬
able only to his military superiors, but
for acts done in domestic territory', even
In the suppression of public disorder he
Is accountable, after the exigency has
passed, to the laws of the land, both by
prosecution In the criminal courts and
by civil action ot the Instance of partes
aggrieved. On this all the authorities
agree, and the result flows from the view
that martial law in this sense Is mer*ly
an extension of the police power of tho
State, and therefore as expressed by
Judge Hare in the quotation supra an
"offsliot of the common law which though
ordinarily dormant In peace, may be call¬
ed forth by Insurrection or Invasion." See
Sriiirhawk vs. Respubllca. 1 Dallas 357;
Mitchell vs. Harmony. 13 How, cu. S.)
115; Ford vs. Surgot, 91 V. S. 606: and
English cases cited in 2 Hare on Const.
Law, ch. xli.

AS TO RESPONSIBILITY.
In determining the responsibility for

such acts, the courts proceed upon the
principle of the common law as applied
In Issues of false imprisonment, self-de-
fonse. etc., that the acts must be judged
by the appearance of things at the time.
"It fs not less clear that although the
justification must be based on necessity,
and cannot stand on any other ground,
It will be enough If the circumstances In¬
duce and Justify tho belief that an Im¬
minent peril exists, and cannot be averted
without transcending thi> usual rules of
conduct. For when tho exigency does not
admit of delay, and there Is a reasonable
and probable cause for bc-lleving that a
particular method is the only one that
can avert the danger, It. will be morarlv
necessary, even If the event shows that
a different and less extreme course might
ha.ve _been pursued with safety." Hare,
Const. Law. p. 917.
It Is the emergency that gives the

right, ond the emergency must be shown
before the taking can be justified. In de¬
ciding upon this necessity, the state of
the facts as they appeared to the officer
nt the time he acted will govern the de¬
cision, for ho must necessarily act upon
the information of others as well as his
own observation. And if. with such Infor¬
mation as he had a right to rely upon
there Is reasonable ground for .believing
that the peril is immediate nnd menacing
or the necessity urgent, he is justified in
acting upon It, and the discovery after¬
wards that It was false or erroneous will
not make hlrn a trespasser." Taney C. J.,
Mitchell vs. Harmony. 13 How. 115.
And while the military are in active

service for the suppression of disorder
ond violence, their rights and obligations
as soldiers must he Judged by the stnnd.
ard of actual war. No other standard Is
possible, for the llrst and overruling duty
Is to repress disorder whatever the cost,
and all means which are necossary to
that end are lawful. The situation of
troops In a riotous and Insurrectionary
district approximates that of troops in an
enemy's country, and In proportion to tho
extent and-violence of the overt acts of
hostility shown Is the degree of severity
Justified In tho means of repression. The
requirements of tho situation In either
case therefore shift with the circum¬
stances, and the samo standard of Justifi¬
cation must apply to both. The only dif¬
ference la the one already adverted to,
the liabilty to subsequent Investigation
In the courts of the land after the restor¬
ation of order. ,_.,LAW WELL SETTLED.
Coming now to the position of the re¬

lator, in regard to responsibility, we find
the law well settled. "A subordinate
stnnds as regards the application of these
principles, in a different position from
the superior whom he obeys, and may be
absolved from liability for executing an
order which if was criminal to give. The
question is. as we havo seen, had the ac¬
cused reasonable cause for believing in
tha necessity of the act which fs Im¬
pugned? and In determining this point,
a soldier or member of the posso comlta¬
tus may obviously take, the orders of the
person In command Into view as pro¬
ceeding from one who is better able to
Judge and well Informed; and if the cir¬
cumstances are such that the command
may bo justifiable, ho should.not bo held
guilty for declining to decide that It is
wons with the responsibility Incident to·
dlfobedtenco. unlf.ss tho case Is yo plain
as not to admit of a reasonable doubt. A
soldier, consequently, rune little risk in
obeying any order which a man of com¬
mon eense so placed would regard a* war-

ranted by the clrcumstnn'"s." Hare,
Const. Law p. fi?ft.
Tho cases In this Country have usually

arisen In the army end been determined
In the United States Courir!, lint bv the
Articles of War (Art. BO) under the' acts

j of Congress, nfflcers or sold,«-is chargedwith ofronces punishable hv the laws of
tho land, are required (ex. "pi in nme of
war) to be delivered over tri the civil (I. e.
in distinction from militarvi authorllrosî
and the courts proceed upon the principles

¦ of the common (and statut.;) luv, 31 í'od.
Rep. 711. The decisions therefore are pro-
rodents applicable here.
A lending case Is tj, g, ve, Clark, SI

Fed. Rep· ?0, A soldier on the militaryreservation at Fort Wayne had been Con*
vlcted by court martini nnd when brought
out of the guard house with oilier prison*
ers at "retreat," broke from the r.'.r.ks
and was In the act of escaping, when
Clark, who was the sergeant of tho
guard, fired and killed him. Clark wae
charged with homicide nnd brone-iU be-
fore the United States district Judge, slt-
ting as a committing magistrate, Judgo
Brown, now of the Supreme Court of
the United Statfca, delivered an elaborate

I nnd well-considered opinion, which ha3
ever since been quoted as authoritative,
In It he said, "The ca.se reduces Itself
to the naked legal proposition whether
the prisoner is excused In law In killing
tho deceased." Then after referring to
the common law principio that an officer
having custody of a prisoner charged with
felony may take his life If It becomes
absolutely necessary to do so to prevent
h's escape, and pointing out the pccullarl-
tl«;« of the military eotïô which practical¬
ly abolish the distinction between felonies
rind misdemeanors, he continued, "I have
no doubt the samo principio would apply
to the acts of a subordinate officer, per¬
formed In compliance with his supported
duty as a soldier; an«l unlCB» the act were
manifestly beyond the scope of his au¬
thority, or were such that a man of
ordinary sense and understanding would
know that It was Illegal, that It would be
a protection to him, if he acted In good
faith nnd without malice."

A CASE IN POINT.
In McCaJl vs. McDowell, 1 Abb. (U. S.)

2ir*. where on action was brought by plain¬
tiff against Genernl McDowell and Captain
Douglass for false Imprisonment under a
general order of the former for the errest
of persono publicly «ixulting over the as¬
sassination of President Lincoln, the court
said, "except fn a plain case of excess
of authority, where at first blush It In
apparent and palpable to the commonest
understanding that the order is Illegal, I
cannot but think that the law will excuse
? military subordinate, when acting In
obed'ence to tho order of his command¬
er, otherwise ho is placed In a dangerous
dilemma of being liable to damages to
third persons, for obedience to the order,
or for tho loss of his commission and dis¬
grace for disobedience thereto. ···-,·
Between an order plainly le?;al and one
palpably otherwise there Is ? wide mid¬
dle ground where the ultimate legality
and propriety of orders depends or nviy
depend upon circumstances and condi¬
tions, of which It cannot be expected that
the Inferior is Informed or advised, tn
such cases Justice to the subordinate de¬
mands .and the necessities and efficiency
of the public service require that the or¬
der of the superior should protect the In¬
ferior; leaving tho responsibility to rest
where it properly belongs, upon the of¬
ficer who gave the command." The court
sitting without a Jury accordingly gave
Judgment for Captain Douglass, though
finding damages against General Mc¬
Dowell.
In U. S. vs. Carr, 1 Woods, 480. which

was a case of the shooting of a soldier
in Fort Pulaskl by the prisoner who was
sergeant of the guard. Woods J.. after¬
wards of the Supreme Court ot the United
States, charged the Jury, "place your¬
selves In the position of tho prisoner at
the time of the homicide. Inquire wheth¬
er at the moment he fired his piece at tho
deceased, with his surroundings at the
time, he had reasonable ground to be¬
lieve, and did believe, that the killing
or serious wounding of the deceased was
necessary to the suppression of a mutiny
then and there existing, or of a disorder
which threatened to ripen into mutiny.
If he had reasonable ground so to believe.
then the killing was not unlawful. But
if on the other hand the mutinous con¬
duct of tho soldiers. If there was any
such, had ceased, and It so appeared to
the prisoner, or If he could reasonably
have suppressed the d'sorder without the
resort to such violent means as the taking
of the life of tho deceased, and it would
so have appeared to a reasonable man
under like circumstances, then tha kill¬
ing was unlawful. But it must'be under¬
stood that the law will not require an of¬
ficer charged with the order and discipline
of a camp or fort to weigh with scrupu¬
lous nicety the amount of force necessary
to suppress disorder. The exercise of a
reasonable discretion is all that is re¬
quired."

SOLDIER MUST OBEY.
In Riggs vs. State, 3 .Cold. £6, the Su¬

premo Court of Tennessee held to be cor
rect an instruction to the Jury that "any
order given by an officer to his private
which does not expressly and clearly
show on its face, or in the body thereof,
its own illegality, the soldier would be
bound to obey, and such order would be
a protection to him."
These are the principal American cases

and they are in entire accord with the
long· line of established authorities In
England.
Applying these principles to the net

of the relator it is clear that he was
not gulltv of any crime. The situation
as already shown was one of martial law.
In which the commanding general was
authorized to use as forcible military
means for tho repression of violence as
his judgment dictated to be necessary.
Tho house had been dynamited at night
and threatened again. With an agent
so destructive In hands so lawless the
duty of precaution was correspondingly
great. There was no ground therefore
for doubt as to the legality of the order
to shoot. The relator was a private sol¬
dier and hii first duty was obedience. His
orders were clear and specific, and the
evidence does not show that he went
beyor.d them In his action. There wns no
malice for it appears affirmatively that ho
did not know the deceased, and acted only
on his orders when tho situation appear¬
ed to call for action under them. Tho un¬
fortunate man who was killed was not
shown to have been one of the mob gath¬
ered In the 'vicinity, though Iwihy he
should have turned into the gate is not
known. The occurrence, deplorable as It
was, was an Illustration of the dangers
of the lawless condition of the commu¬
nity, or of the minority who were allow¬
ed to control It, and must be classed with
the numerous Instances In riots nnd
mobs, where mere spectators and even
distant non-combatants get hurt with¬
out apparent fault of their own.
Whenever a homicide occurs It Is not

only proper but obligatory that an of¬
ficial Inquiry was had here at the coro¬
ner's inquest, ond If there were any doubt
about the facts, we should remand the re¬
lator to tho custody of the constable un¬
der his warrant, for a further hearing be¬
fore the Justlco of the peace. But there
was no conflict in the evidence before
the coroner, and tho Commonwealth of¬
ficer maltes no claim here thnt anything
further can be shown. The facts there¬
fore, are not In dispute, and the question
of relator's liability depends on whether
lie had reasonable cause to believe in the
necessity of action under his orders. As
r.aid by Judge Hare, citing Lord Mans¬
field In Mostyn vs. Fabrlgac. 1 Cowper,
ISO, "ihe question of probable causa In
this, as in most other Instances, is one
of law for the court. The facts aro for
the Jurv; but it Is for the judges to say
whether If found, they amount to prob¬
able cause." Const. Law, Sir«.
In Ú. S. vs. Clark, 31 Fed. Rep. 710, al¬

ready cited. Mr. Justice Brown said, "It
may be said that It is a question for
the Jury In each case whether the prison.
er was Justified by the circumstances In
making uso of his musket, and If this
were a Jury trial I should submit that
question to. them · · * · but as 1 would,
ucting In (that) capacity, set aside a con¬
viction If a verdict of guilty were ren¬
dered, I shall assume tho responsibility
of directing his discharge."

PRISONER DISCHARGED.
This court, either sitting as a commit¬

ting magistrate or by virtue of Its su¬
pervisory Jurisdiction over the proceed¬
ings of all subordinate tribunals (Goslino
vs. Place, 82 Pa-, S'.'O) has the authority
and tho duty on habeas corpus in favor
of a prisoner held on a criminal charge,
to see that at least u, prima fade case
of guilt Is supported by the evidence
against him. In tlio relator's caee tho
facts presented by the evidence are undis¬
puted and on them the law Is clear and
settled. If the case was beforo a Jury
we should bo bound to direct a verdict
of not guilty and to sot aside a c<m-
trary verdict If rendered. It Is therefore
our duty now to eay that there Is no
lor/al ground for sui/jectlng nini to trial
and ho Is accordingly discharged.
The relator, Arthur Wadsworth. Is dis¬

charged from further custody under tho
warrant hold by respondent

RECUPERATION-thore Is not so much
in tho crdh ary vj-CJtinn as there m ;n
u singla bottle of Hoods Sarsaparilla,
which refreshes the tired blood, sharpens
the dulled appetito, restores the lost cour¬age Take Hood's Sursaparilla this earn-t-ge.
mer.

'dV-fÎÏAiXIBaïUKkJê MX&sma^mi

Jim Dumps had In his neighborhood
A man who ne'er would try new food.

" Buy just one box of * Force,' 'twill cost
So little that there's not much lost.

You'll keep on, tho* your purse be slim,
'Twill force you to," said "Sunny Jim."

is its own
bfîsî recommendation.

Alwrvys Wrvnts More.
" 'Force' etruck the right spot. The more 1 eat, the more Ï

want. My family Is as well pleased with It as 1 am. T. R. Brunt."

go with every pair of
Spectacles or Bye
Glasses that we fur¬
nish. Oculists' pre¬
scription work our
specialty.
Lowest oharges

and best workman¬
ship guaranteed.

THE S. GALESKI
OPTICAL CO.,

Ninth and Main Streets,
RICHMOND, VA.

Anthracite Coa!, . $6.00
Pocahontas Lump, $6,00
Splint Lump, . . $5,50

Prices subject to change without
notice.

YARDS!

Eighteenth and Broad. 'Phone 250

Harrleon and Broad. 'Phone 2914

1103 E. Main Street.

Jf your
Watch

is out of order, bring it in and
let us repair it. That is our
business.and we are always
ready to render you expert
service, at lowest possible
prices.

O. LUMSDEN & SON,
731 Main Street.

CanadianPacificRailway
.. SEASON 1903 ..

The first Imperial Limited Train of the CANADIAN PACIFIC RAILWAY will
leave Montreal and Toronto on June 7th, and on each succeeding W«sdneeday,
Friday and Sunday during the season. Its equipment will be superb and up-to-
date in every t/espect. It is scheduled to reach Banff in 72 hours, and Vancou¬
ver, B. C, in 97 hours. This sei-vice will he in addition- to the daily Pacino
Expíese, thus giving ten through trains weekly from ocean to ocean.

The C. P. R. Rocky Mountain Hotels
have been enlarged to double their former capacity, and provision has been
made to accoramodato a large additional volume of travel. The Chalet at
Emerald Lake is ready, and now forms a convenient base from which to visit
the unrivalled waterfalls, forests and glaciers of the Yoho valley. The popular
Chalet at Lake Louise has been added to and improved.

Write for Descriptive Pamphlets.
H. McMURTIE, Freight and Passenger Agent,

629-631 Chestnut Street, PHILADELPHIA, PA.

By the Hew Steamers "Berkeley" or "Brandon"
OF THK

Leave Richmond Saturday Hlght, 7 P. M.

RETURNING, LEAVE NORFOLK SUNDAY NIGHT, 7:00 P. M.

NEWPORT NEWS, 8:30 P. M.

ARRIVING RICHMOND 6:00 A. M. MONDAY.

Fare, Round Trip, S&3.00, Including Stateroom Berth.
LIMITED TO THESE DAYS ONLY.

OTHER DAYS IN THE WEEK REGULAR FARE WILL BE CHARGED.

H. B.WALKER, JOHN F. MAYER,
V. P. & T. M. NEW YORK. AGENT, RICHMOND, VA.

Opposite Old Market

HARDWARE,
Carriage and Wagon Materials, V-Crlmp
and Corrugated Rooilng, Tin Plate, Cut and
Wire Nails, Poultry Netting and Fence Wire,
Builders' and Carpenters' Tools, "Medal"
Brand Carson Lime, Old Dominion Portland
Coment, Terra Cotta Pipe and Fire Clay Fid-,
tings, can ALL be found at

Baldwin & Brown's,
1557 East Main Street.

SOLD AND REPAIRED.

CTR1G CONSTRUCTION GO.OF VA.
Phone 658, 8, 10, !2 SOUTH NINTH STREET.

Gasi Ganser Be teed ?

Without the uso of the knlte we cure
Cancers, Tumors and Chronlo Sores,
chareing nothing tor examloatlon. Our
patienta are our best friend». Come ami
nee the cancers we have removed und
cured from 'jiir now haopy patienta, und
nre dally curine Thev are wonderful.
If then you nre not satisfied, we »vili pay
nit your expenses.

Twelfth and Bank Streets.
Richmond. Va.

75c. Half-Soling Men's Shoes
Ladies', <30c.

Every pair Welt Shoe restltched on
our Klectrlc .Stitcher; no big uuly sow-
lng around the cole like a cobbler bows
by'hand; no nails, no pesa; the only
up-to-date,plant for repairing shoes. In

.Sou th.

Stei9© ELECTRIC POWER
w SHOE FACTORY,

716 East Main Street.
'Phone 2M1. will send anywhere and

deliver.
This advertisement good fop. I0o.

.00 Delivered
At Your Sfattoli.

Ladies, Do Not Miss This Opportunity

You can buy tha Standard. Grand, Im¬
proved Drop-Head Rotary Shuttle Sew¬
ing Machine for $30. while the few thai
we have on hand last. ,

They are ne»v. never been uncrated.
??1?>· not save {20 or $30 by ordering on«
of thi«<e machines? They are going oui
fast. Send us ¦:-¦!¦' as a guarantee of good
faith, wo will ship you the machín»,
charges paid. If found satlsiaotory, you
can puy balance and keep the machine.
Reference. National Bank, Bristol ?·p?.,
and niorcantlle agencies.

Hamilton, Bacon & Hamilton,
Bristol, Term.


